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A 	
  German	
  perspec&ve	
  with	
  regard	
  to	
  German	
  
na&onal/	
  domes&c	
  rules	
  

	
  
	
  	
  I 	
  „Hidden	
  profit	
  distribu&ons“	
  
	
  II 	
  „Hidden	
  or	
  concealed	
  equity	
  contribu&on“	
  
III 	
  	
  Arm´s	
  length	
  principle	
  
IV 	
  	
  Other	
  miscellaneous	
  rules	
  
	
  V 	
  	
  Legal	
  consequences	
  

Overview-­‐	
  domes&c	
  law	
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I.  Key	
  clause	
  for	
  profit	
  or	
  other	
  income	
  correc&on	
  
in	
  German	
  corporate	
  tax	
  code	
  

II.  A	
  person	
  related	
  to	
  the	
  taxable	
  person	
  acquires	
  
a	
  benefit,	
  that	
  a	
  third	
  party	
  would	
  not	
  obtain	
  

III.  HPD	
  is	
  provided	
  although	
  no	
  contract/	
  
agreement	
  is	
  in	
  place	
  

IV.  No	
  formal	
  shareholder´s	
  resolu&on	
  is	
  in	
  place	
  
V.  “Add	
  on”	
  income,	
  or	
  rather	
  increase	
  tax	
  base	
  	
  
	
  

Hidden	
  profit	
  distribu&on	
  

4	
  



I.  Opposite	
  rule	
  to	
  the	
  hidden	
  profit	
  distribu&on	
  is	
  
the	
  hidden	
  equity	
  contribu&on	
  

II.  A	
  benefit	
  granted	
  by	
  the	
  shareholder	
  to	
  the	
  en&ty	
  
in	
  considera&on	
  of	
  his	
  interest,	
  which	
  a	
  third	
  party	
  
under	
  arm´s	
  length	
  perspec&ve	
  would	
  not	
  provide	
  	
  

III.  HEC	
  	
  is	
  provided	
  even	
  no	
  contract/	
  agreement	
  is	
  in	
  
place	
  

IV.  “Reduce”	
  income,	
  or	
  rather	
  decrease	
  tax	
  base	
  

Hidden	
  equity	
  contribu&on	
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  Italy	
  
	
   	
   	
   	
   	
  	
  
	
   	
   	
  	
  
	
   	
   	
  	
  

	
  
	
  

	
   	
  Germany	
   	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
   	
  100%	
  Par&zipa&on	
  
	
  
	
  
	
  
	
  
	
  
	
  
	
  
	
  
	
  

Assump&ons::	
   	
  Italian	
  parent	
  grants	
  a	
  loan	
  of	
  €	
  1.000.000	
  
	
   	
   	
  Market	
  interest	
  rate	
  p.a.	
  	
  3,5%	
  
	
   	
   	
  German	
  subsidiary	
  pays	
  	
  8,0%	
  	
  p.a.	
  in	
  interest,	
  
	
   	
   	
  the	
  accounts	
  show	
  an	
  equivalent	
  cost	
  of	
  €	
  80.000	
  

Example	
  “HIDDEN	
  PROFIT	
  DISTRIBUTION”	
  
Parent	
  company	
  

Subsidiary	
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I.  From	
  fiscal	
  year	
  2008	
  on,	
  first	
  been	
  codified	
  in	
  
German	
  Foreign	
  Tax	
  Act	
  

II.  Presumes	
  a	
  “cross	
  border	
  situa&on”	
  between	
  
III.  “Related	
  (taxable)	
  persons”	
  
IV.  Rela&onship	
  between	
  related	
  par&es	
  must	
  be	
  

based	
  on	
  agreements,	
  etc.	
  pursuant	
  to	
  civil	
  law	
  
V.  To	
  ascertain	
  arm´s	
  length	
  prices…	
  

Arm´s	
  length	
  principle	
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I.  (capital)	
  withdrawal	
  	
  	
  	
  	
  	
  	
  	
  both	
  codified	
  in	
  sec.	
  4	
  
II.  (capital)	
  contribu&on	
  	
  	
  	
  	
  	
  of	
  income	
  tax	
  code	
  
III.  Minor	
  relevance	
  of	
  these	
  rules	
  in	
  the	
  context	
  of	
  

interna&onal	
  situa&ons	
  
IV.  However	
  these	
  rules	
  are	
  of	
  importance	
  as	
  far	
  as	
  

they	
  deliver	
  the	
  basic	
  ruling	
  to	
  evaluate	
  assets	
  or	
  
u&liza&ons	
  taken	
  out	
  of	
  the	
  business	
  for	
  private	
  or	
  
non-­‐business-­‐related	
  purposes	
  	
  

Other	
  miscellaneous	
  rules	
  
for	
  partnerships	
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I.  Once	
  a	
  legally	
  effec&ve	
  agreement	
  to	
  be	
  considered	
  
formally	
  inadequate	
  the	
  total	
  of	
  the	
  amount	
  
treated	
  as	
  a	
  hidden	
  profit	
  distribu&on	
  

II.  Once	
  a	
  legally	
  effec&ve	
  agreement	
  to	
  be	
  considered	
  
inappropriate	
  only	
  in	
  terms	
  of	
  the	
  por&on	
  of	
  the	
  
amount	
  the	
  tax	
  base	
  has	
  to	
  be	
  increased	
  	
  

III.  Arm´s	
  length	
  price	
  is	
  the	
  standard	
  of	
  valua&on	
  that	
  
leads	
  to	
  the	
  value	
  adjustment	
  

Legal	
  consequences	
  

9	
  



B 	
  Art.	
  9	
  OECD-­‐	
  Model	
  Tax	
  Treaty-­‐	
   	
   	
  	
  
	
  Adjustments	
  on	
  income/	
  tax	
  base, 	
  	
  
	
  based	
  on	
  the	
  Double	
  Tax	
  Treaty	
  

	
  
	
  	
  I 	
  Basic	
  rule,	
  Factual	
  Findings	
  
	
  II 	
  Art.	
  9	
  II	
  correla&ve	
  clause	
  to	
  Art.	
  9	
  I	
  
III 	
  Legal	
  consequences	
  	
  
IV 	
  Na&onal	
  administra&ve	
  Guidelines	
  

Overview-­‐	
  relevant	
  treaty	
  rules	
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I.  In	
  case	
  Art.	
  9	
  of	
  a	
  Double	
  Tax	
  Treaty	
  is	
  applicable,	
  
the	
  na&onal	
  German	
  rules	
  to	
  adjust	
  income	
  are	
  
limited	
  

II.  Applicable,	
  if	
  the	
  following	
  condi&ons	
  are	
  met:	
  
	
   	
  -­‐	
  affiliated	
  companies	
  in	
  
	
   	
  -­‐	
  two	
  different	
  states	
  have	
  
	
   	
  -­‐	
  business	
  rela&onships	
  that	
  
	
   	
  -­‐	
  third	
  par&es	
  would	
  not	
  have	
  performed	
  	
  	
  

III. 	
  Consequence:	
  tax	
  base	
  of	
  company	
  to	
  be	
  adjusted	
  
by	
  “Arm´s	
  length	
  principle”	
  

Art.	
  9	
  OECD-­‐	
  Basic	
  rule	
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I.  Germany	
  nego&ated	
  Art.	
  9	
  II	
  only	
  with	
  eight	
  states,	
  
i.e.	
  Denmark,	
  UK,	
  Poland,	
  etc.,	
  not	
  effec&ve	
  in	
  the	
  
Italian-­‐	
  German	
  Treaty	
  

II.  In	
  case	
  of	
  profit	
  adjustments,	
  enterprises	
  i.e.	
  as	
  part	
  
of	
  one	
  group	
  run	
  the	
  risk	
  of	
  double	
  taxa&on	
  

III.  For	
  this	
  reason	
  the	
  Model	
  Tax	
  Conven&on	
  puts	
  	
  
	
  Art.	
  9	
  II	
  in	
  place	
  to	
  correla&vely	
  adjust	
  tax	
  base	
  of	
  
other	
  company	
  in	
  the	
  other	
  state	
  	
  

Art.	
  9	
  II	
  correla&ve	
  clause	
  to	
  Art.	
  9	
  I	
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  Mutual	
  agreement	
  procedures	
  under	
  double	
  taxaAon	
  agreements	
  	
  
	
  Art.	
  26	
  Tax	
  Treaty	
  Italy-­‐Germany	
  

1.) 	
  Where	
  a	
  person	
  considers	
  that	
  the	
  ac&on	
  of	
  one	
  or	
  both	
  of	
  
the	
  Contrac&ng	
  States	
  (Italy/Germany)	
  results	
  or	
  will	
  result	
  for	
  
him	
  in	
  taxa&on	
  not	
  in	
  accordance	
  with	
  the	
  provisions	
  of	
  this	
  
Conven&on,	
  he	
  may,	
  irrespec&ve	
  of	
  the	
  remedies	
  provided	
  of	
  
the	
  domes&c	
  law	
  of	
  those	
  states,	
  present	
  his	
  case	
  to	
  the	
  
competent	
  authority	
  of	
  the	
  Contrac&ng	
  State	
  of	
  which	
  he	
  is	
  a	
  
resident,	
  if	
  his	
  case	
  comes	
  under	
  Art.	
  25	
  (1).	
  The	
  case	
  must	
  be	
  
presented	
  within	
  two	
  years	
  from	
  the	
  first	
  no&fica&on	
  of	
  the	
  
ac&on	
  resul&ng	
  in	
  taxa&on	
  not	
  in	
  accordance	
  with	
  the	
  
provisions	
  of	
  the	
  Conven&on.	
  

	
  

C.	
  Mutual	
  Agreements	
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2.) 	
  The	
  competent	
  authority	
  shall	
  endeavor,	
  if	
  the	
  
objec&on	
  appears	
  to	
  it	
  to	
  be	
  jus&fied	
  and	
  if	
  it	
  is	
  not	
  
itself	
  able	
  to	
  arrive	
  at	
  a	
  sa&sfactory	
  solu&on,	
  to	
  
resolve	
  the	
  case	
  by	
  mutual	
  agreement	
  with	
  the	
  
competent	
  authority	
  of	
  the	
  other	
  Contrac&ng	
  State,	
  
with	
  a	
  view	
  to	
  the	
  avoidance	
  of	
  taxa&on	
  which	
  is	
  
not	
  in	
  accordance	
  with	
  the	
  Conven&on.	
  

3.) 	
  The	
  competent	
  authori&es	
  of	
  the	
  Contrac&ng	
  States	
  
shall	
  endeavor	
  to	
  resolve	
  by	
  mutual	
  agreement	
  any	
  
difficul&es	
  or	
  doubts	
  arising	
  as	
  to	
  the	
  interpreta&on	
  
or	
  applica&on	
  of	
  the	
  Conven&on.	
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4.) 	
  The	
  competent	
  authori&es	
  of	
  the	
  Contrac&ng	
  States	
  
may	
  communicate	
  with	
  each	
  other	
  directly.	
  For	
  the	
  
purpose	
  of	
  reaching	
  an	
  agreement	
  in	
  the	
  sense	
  of	
  
the	
  preceding	
  paragraphs,	
  the	
  Contrac&ng	
  States	
  
may	
  communicate	
  through	
  a	
  joint	
  commission,	
  
consis&ng	
  of	
  their	
  representa&ves.	
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5.)	
   	
  A	
  tax	
  assessment	
  no&ce	
  shall	
  be	
  issued,	
  annulled,	
  
or	
  amended	
  to	
  the	
  extent	
  it	
  is	
  required	
  for	
  the	
  
implementa&on	
  of	
  mutual	
  agreement	
  or	
  an	
  
arbitra&on	
  verdict	
  pursuant	
  to	
  a	
  treaty	
  within	
  the	
  
meaning	
  of	
  §	
  2.	
  In	
  this	
  respect,	
  the	
  assessment	
  
period	
  shall	
  not	
  end	
  prior	
  to	
  the	
  expira&on	
  of	
  one	
  
year	
  aner	
  the	
  mutual	
  agreement	
  or	
  arbitra&on	
  
verdict	
  has	
  come	
  into	
  effect.	
  

§	
  175a	
  General	
  German	
  Fiscal	
  Code:	
  	
  

ImplementaAon	
  of	
  mutual	
  agreements	
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•  Applica&on	
  of	
  the	
  party	
  en&tled	
  to	
  treaty	
  benefits	
  
•  Applica&on	
  by	
  a	
  3rd	
  party	
  if	
  affected	
  by	
  a	
  taxa&on	
  

contrary	
  to	
  the	
  agreement	
  (liability)	
  
•  Making	
  clear,	
  that	
  the	
  applica&on	
  is	
  based	
  on	
  double	
  

taxa&on	
  agreement	
  
•  Applica&on	
  deadline	
  2	
  years	
  
•  Applica&on	
  to	
  be	
  filed	
  with	
  local	
  tax	
  office,	
  in	
  some	
  

cases	
  Federal	
  Central	
  Tax	
  Office	
  
•  Claiming,	
  that	
  taxa&on	
  is	
  contrary	
  to	
  the	
  treaty	
  

Summary:	
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•  Ini&a&on	
  of	
  mutual	
  agreement	
  procedure	
  only,	
  if	
  
German	
  na&onal	
  measures	
  not	
  successful	
  (both	
  
possible)	
  

•  Direct	
  communica&on	
  with	
  the	
  competent	
  
authority	
  of	
  the	
  other	
  State	
  

•  All	
  informa&on	
  that	
  the	
  German	
  tax	
  authority	
  
obtains	
  in	
  the	
  course	
  of	
  a	
  mutual	
  agreement	
  is	
  
subject	
  to	
  tax	
  secrecy	
  (data	
  exchange	
  with	
  other	
  
State)	
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•  Clarifica&on	
  of	
  facts:	
  ex	
  officio	
  applying	
  to	
  the	
  
provision	
  of	
  the	
  General	
  Fiscal	
  Code	
  

•  If	
  clarifica&on	
  of	
  facts	
  reveals	
  contradic&ons:	
  
resolving	
  by	
  coordinated	
  inves&ga&on	
  

•  The	
  party	
  en&tled	
  to	
  treaty	
  benefits	
  may	
  only	
  file	
  
applica&ons,	
  comment	
  on	
  the	
  facts	
  and	
  legal	
  
ques&ons	
  relevant	
  to	
  the	
  agreement,	
  and	
  authorize	
  
an	
  agent	
  to	
  be	
  represented	
  by	
  (only	
  the	
  competent	
  
authori&es	
  of	
  the	
  contrac&ng	
  States	
  are	
  par&es	
  to	
  
the	
  mutual	
  agreement	
  procedure)	
  

19	
  



•  Mutual	
  agreement	
  shall	
  be	
  in	
  wri&ng	
  (final	
  
correspondence)	
  

•  Implementa&on	
  of	
  the	
  mutual	
  agreement	
  in	
  
German	
  tax	
  assessment	
  no&ce	
  by	
  §	
  175a	
  General	
  
German	
  Fiscal	
  Code	
  	
  	
  	
  	
  

•  Failure	
  of	
  mutual	
  agreement	
  procedure:	
  The	
  Federal	
  
Central	
  Tax	
  Office	
  will	
  immediately	
  no&fy	
  the	
  party	
  
en&tled	
  to	
  treaty	
  benefits	
  and	
  the	
  competent	
  State	
  
Tax	
  authority	
  of	
  the	
  decision	
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•  In	
  Germany	
  double	
  taxa&on	
  may	
  s&ll	
  be	
  avoided	
  by	
  
§	
  163	
  General	
  German	
  Fiscal	
  Code	
  (substan&ve	
  
inequity)	
  

•  If	
  the	
  taxpayer	
  does	
  not	
  comply	
  with	
  his	
  tax	
  du&es	
  
in	
  the	
  domes&c	
  territory	
  or	
  abroad	
  or	
  gave	
  false	
  
statements,	
  the	
  authori&es	
  will	
  not	
  enter	
  the	
  
administra&ve	
  procedure	
  

•  The	
  Federal	
  Central	
  Tax	
  Office	
  will	
  suggest	
  the	
  
ini&a&on	
  of	
  an	
  arbitra&on	
  procedure	
  (the	
  Tax	
  Treaty	
  
Italy-­‐Germany	
  does	
  not	
  have	
  any	
  rules	
  for	
  the	
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  ini&a&on	
  of	
  an	
  arbitra&on	
  procedure,	
  such	
  as	
  Art.	
  25	
  
(5)	
  OECD	
  model	
  Tax	
  Treaty	
  has)	
  

•  Costs:	
  The	
  contrac&ng	
  States	
  will	
  bear	
  the	
  expenses	
  
incurred	
  by	
  the	
  mutual	
  agreement	
  procedure	
  by	
  
themselves;	
  the	
  expenses	
  incurred	
  by	
  the	
  party	
  
en&tled	
  to	
  treaty	
  benefits	
  will	
  not	
  be	
  reimbursed	
  

•  Disadvantages	
  of	
  mutual	
  agreement	
  procedure:	
  no	
  
guarantee	
  for	
  taxpayer,	
  that	
  procedure	
  is	
  successful	
  
and	
  very	
  long	
  &me	
  un&l	
  tax	
  authori&es	
  come	
  to	
  an	
  
agreement	
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•  Intergovernmental	
  procedure	
  
•  Legal	
  basis	
  Art.	
  6	
  EU	
  Arbitra&on	
  Conven&on	
  

(binding	
  law)	
  
•  Only	
  refers	
  to	
  the	
  profit	
  alloca&on	
  between	
  

affiliated	
  companies	
  and	
  the	
  alloca&on	
  in	
  case	
  of	
  
permanent	
  establishments	
  

•  Arbitra&on	
  Conven&on	
  applies	
  in	
  rela&onships	
  with	
  
Italy	
  and	
  Germany	
  (and	
  other	
  EU-­‐member-­‐states)	
  

D.	
   	
  Mutual	
  agreement	
  and	
  ArbitraAon	
  
	
  procedures	
  under	
  the	
  EU	
  ArbitraAon	
  
	
  ConvenAon	
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•  The	
  tax	
  authority	
  will	
  inform	
  a	
  company,	
  as	
  it	
  
intends	
  to	
  adjust	
  the	
  profit	
  as	
  to	
  Art.	
  4	
  EU	
  
Arbitra&on	
  Conven&on	
  (if	
  tax	
  authori&es	
  and	
  
companies	
  in	
  both	
  States	
  agree	
  to	
  the	
  adjustment	
  
and	
  the	
  corresponding	
  adjustment,	
  an	
  arbitra&on	
  
procedure	
  remains	
  out	
  of	
  considera&on)	
  

•  Applica&on	
  by	
  the	
  affected	
  company	
  
•  Making	
  clear,	
  that	
  the	
  applica&on	
  is	
  based	
  on	
  the	
  

Arbitra&on	
  Conven&on	
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•  Applica&on	
  is	
  usually	
  filed	
  in	
  the	
  state	
  of	
  the	
  higher-­‐
ranking	
  taxpayer	
  (if	
  the	
  applica&on	
  is	
  submiped	
  in	
  
the	
  domes&c	
  territory,	
  the	
  mutual	
  agreement	
  
procedure	
  has	
  to	
  be	
  filed	
  with	
  the	
  Federal	
  Central	
  
Tax	
  Office)	
  

•  Applica&on	
  deadline:	
  3	
  years	
  aner	
  the	
  first	
  
no&fica&on	
  (first	
  assessment	
  no&ce)	
  that	
  results	
  or	
  
may	
  result	
  into	
  double	
  taxa&on	
  

•  Claiming,	
  that	
  taxa&on	
  is	
  contrary	
  to	
  the	
  principles	
  
set	
  out	
  in	
  Art.	
  4	
  Arbitra&on	
  Conven&on	
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•  Applica&on	
  shall	
  include	
  important	
  informa&on:	
  
name,	
  address,	
  tax	
  number,	
  locally	
  responsible	
  tax	
  
office,	
  detailed	
  informa&on	
  on	
  the	
  relevant	
  facts	
  
and	
  circumstances,	
  tax	
  period	
  affected,	
  copies	
  of	
  tax	
  
assessment	
  no&ces,	
  tax	
  audit	
  report,	
  descrip&on	
  of	
  
poten&al	
  out-­‐of-­‐court	
  or	
  court	
  appeals	
  proceedings,	
  
explana&on	
  by	
  the	
  company	
  of	
  the	
  extent	
  to	
  which,	
  
in	
  its	
  opinion,	
  the	
  principles	
  set	
  out	
  in	
  Art.	
  4	
  
Arbitra&on	
  Conven&on	
  have	
  not	
  been	
  observed	
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•  Wripen	
  applica&on	
  should	
  be	
  submiped	
  (to	
  avoid	
  
delays)	
  

•  Confirming	
  the	
  receipt	
  of	
  the	
  applica&on	
  to	
  the	
  
company	
  and	
  the	
  competent	
  tax	
  authority	
  of	
  the	
  
other	
  contrac&ng	
  State	
  within	
  one	
  month	
  

•  Ini&a&on	
  of	
  mutual	
  agreement	
  procedure	
  only,	
  if	
  
German	
  na&onal	
  measures	
  not	
  successful	
  (ex	
  officio)	
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•  If	
  the	
  examina&on	
  reveals	
  that	
  the	
  applica&on	
  is	
  
submissive	
  and	
  German	
  tax	
  authori&es	
  are	
  unable	
  
to	
  find	
  a	
  sa&sfying	
  solu&on,	
  the	
  Federal	
  Central	
  Tax	
  
Office	
  will	
  ini&ate	
  the	
  mutual	
  agreement	
  procedure	
  

•  General	
  procedural	
  principles:	
  no&fica&on	
  of	
  the	
  
company	
  by	
  the	
  Federal	
  Central	
  Tax	
  Office	
  
(domes&c	
  case)	
  about	
  significant	
  developments,	
  
Contrac&ng	
  States	
  are	
  bound	
  by	
  the	
  arm´s-­‐length-­‐
principle	
  

•  Adjustment	
  of	
  profits	
  by	
  the	
  domes&c	
  and	
  foreign	
  
tax	
  authori&es	
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•  If	
  no	
  agreement	
  within	
  two	
  years,	
  an	
  advisory	
  
commission	
  is	
  to	
  be	
  established	
  	
  

•  Appointment	
  of	
  the	
  advisory	
  commission	
  	
  
•  Composi&on	
  of	
  the	
  advisory	
  commission:	
  one	
  

chairman,	
  two	
  representa&ves	
  of	
  each	
  of	
  the	
  
competent	
  authori&es	
  and	
  an	
  even	
  number	
  of	
  
independent	
  persons	
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•  Opinion	
  of	
  the	
  advisory	
  commission	
  within	
  six	
  
months	
  

•  The	
  cost	
  of	
  the	
  advisory	
  commission	
  procedure	
  
are	
  shared	
  equally	
  by	
  the	
  contrac&ng	
  States	
  
involved	
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Thank	
  you	
  very	
  much	
  for	
  your	
  a5en.on!	
  


